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NOTE AND COMMENT 



The Constitutionality of Statutory Restrictions Upon Sales of 
Merchandise. — The validity of the so-called "Sales in Bulk Acts" — statutes 
whose purpose is to regulate the sales of merchandise in bulk and otherwise 
than in the ordinary course of business, — continues to be tested in the courts 
and, judging from the number of such enactments and the closeness with 
which many of them shave the line of constitutionality, they will continue to 
occupy the attention of the courts for some time to come. 

Such a statute was passed upon and its constitutionality declared by the 
Supreme Court of Michigan in the recent case of Spurr et al. v. Travis et al. 
(1906), 108 N. W. Rep. 1090. The act passed upon (No. 223, p. 322, Michi- 
gan Public Acts of 1905) provides, in substance, that the sale in bulk, of 
any part or the whole of a stock of merchandise, or merchandise and fixtures, 
otherwise than in the ordinary course of trade, shall be void as against the 
creditors of the seller unless the seller and purchaser shall, at least five days 
before the sale, make a full detailed inventory of the goods to be sold, show- 
ing the quantity and, so far as possible with the exercise of reasonable dili- 
gence, the cost price thereof; and unless the purchaser demands and receives 
from the seller a list of the names and addresses of the creditors of the 
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seller, showing indebtedness due to each, and certified by the seller under 
oath to be correct ; and unless the purchaser shall, at least five days before 
taking possession or paying therefor, notify personally, or by registered 
mail, every creditor listed, or of whom he has knowledge, of the proposed 
sale and of the price, terms and conditions thereof. The act further provides 
that its terms shall not apply to sales by executors, administrators, receivers, 
trustees in bankruptcy, or by any public officer under judicial process. 

The validity of this act was impeached on the ground that it conflicts 
with section i, of article 14, of the amendments to the Federal Constitution, 
and on the further ground that it violates section 32, article 6 of the consti- 
tution of the state, which provides that no person shall be deprived of life, 
liberty, or property without due process of law. It was contended that the 
act was class legislation for two reasons : first, because it does not relate to 
merchants who owe no debts ; and, second, because it limits its operation to 
merchants and does not include farmers, manufacturers, etc. As to the first 
contention the court remarks, — "A sufficient reason for not including within 
its provisions merchants who owe no debts is found in the apparent purpose 
of the act, which is to protect creditors. If there be no creditors, there is 
no one requiring protection." On the second point the court quoted from 
McDaniels v. Connelly Shoe Co., 30 Wash. 549, 71 Pac. 37, 60 L. R. A. 947, 
94 Am. St. Rep. 889 — "it is well known that the business of retailing goods, 
wares and merchandise is conducted largely on credit, and furnishes an oppor- 
tunity for the commission of frauds upon creditors not usual in other classes 
of business." In coming to the conclusion that the act in question does not 
conflict with section 32 of article 6 of the state constitution, the court says, 
"we think it safe to state as a general rule that where in the exercise of 
police power a beneficent result is sought, and legislation is enacted in pro- 
tection of rights which would, but for the enactment, be subject to defeat, 
such legislation does not infringe the liberty of the citizen in a legal sense 
or deprive him of property because it involves regulations which may post- 
pone for a reasonable time the exercise of his right to sell." 

Statutes similar to that passed upon in this case have been enacted in at 
least twenty-three states and in thirteen the courts have passed upon them. 
A number of these statutes, and cases dealing with their validity were 
discussed in 4 Michigan Law Review, p. 216, in connection with a review of 
the opinion in the case of Wright v. Hart, 182 N. Y. 330, 75 N. E. 404, 2 
L. R. A. (N. S.) 338. It is the purpose here to refer briefly to recent enact- 
ments and cases not there discussed. 

Chapter 286 of the General Statutes of Connecticut, as amended by c. 72 
of the Public Acts of 1893 and c. 211 of the Public Acts of 1905, places no 
duty whatever on the purchaser and the only requirement of the seller is 
that not less than seven, nor more than thirty, days before the sale he shall 
file in the town clerk's office a notice describing in general terms the prop- 
erty to be sold, the conditions of the sale,- and the parties thereto. All sales 
made without this formality are declared void as against creditors. This 
act, as amended, has been passed upon by the federal court in Re Paulis 
(1906), 144 Fed. Rep. 472. It was there held that the act was a reasonable 
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exercise of the state's police power, and was not unconstitutional as a depri- 
vation of property without due process of law. In 1901 the legislature of 
Indiana passed an act somewhat similar to the Michigan statute except that 
it did not exempt from its operation sales by executors, administrators, etc. 
It seems that in 1903 the bankers, finding that they were not protected by 
the act of 1901, procured the passage of an act (Laws of 1903, p. 276) which 
made provision for those loaning money to the seller. In McKinster v. 
Soger, 163 Ind. 671, 73 N. E. 854, 106 Am. St. Rep. 268, the Supreme Court 
of Indiana declared the act of 1903 to be in violation of the fourteenth amend- 
ment to the federal constitution, in that it was class legislation, protecting 
only two classes of creditors, — sellers in good faith, and lenders of money, — 
by confining to them the remedy, and giving them a preference on execution. 
An Ohio statute (95 Ohio Laws, 96) relating to the same subject was 
declared by the Supreme Court of that state to be repugnant to the first 
article of the state constitution because it placed an unwarrantable restriction 
upon' the right of the individual to acquire and possess property, and because 
it contained a forbidden discrimination in favor of a limited class of credi- 
tors. The statute there passed upon was the same in effect as the Michigan 
statute. It contained, however, no exemption of sales by executors, etc., 
and made a violation of its terms a misdemeanor. The constitutionality of 
an Oklahoma statute (Chap. 30, p. 249, Sess. Laws, 1903), very similar in 
its provisions to the Michigan statute except that it provides that such sales 
"shall be presumed to be fraudulent and void," and imposes a penalty for 
making false and incomplete answers by the seller to the inquiries of the 
purchaser, has been upheld in Williams v. Fourth National Bank of Wichita 
(1905), — Okla. — , 82 Pac. Rep. 496, 2 L. R. A. (N. S.) 334. The Oklahoma 
court there found that the statute does not impair the right to private prop- 
erty nor is it unconstitutional as being class legislation. The Minnesota 
statute (Laws 1899, chap. 291, p. 357) differs from the Michigan statute in 
that the fraud is made merely presumptive and in that it does not exempt 
from its operation sales by executors, officers acting under judicial process, 
etc. In Kolander v. Dunn et al., 95 Minn. 422, 104 N. W. 371, the court 
seems to assume the constitutionality of the statute but holds that the act 
has no application to a sale of fixtures. 

An examination of the cases leads to the conclusion that the courts are 
very nearly evenly divided on the question of the constitutionality of these 
acts with, perhaps, a slight preponderance of authority in favor of their 
validity. The provisions are all rigorous in their application and, it has been 
suggested, will, in those states which sustain their validity, give rise to much 
litigation in the way of construction. J. P. B. 



The Liability of a Collecting Bank for the Defaults of its Corre- 
spondents. — A case recently decided by the Supreme Court of North Caro- 
lina, again brings up the question of the liability of a collecting bank for 
the negligence of its correspondents and their agents. This question is one 
of great practical importance, and it is of interest to note the holdings of 



